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NEG CASE

The affirmative case is limited to positions that discuss only the death penalty absent context, not any sort of intent in its use beyond punishment. Further, the AC must assume that the death penalty is used with the utmost meticulousness and care in sentencing, and only in very specific circumstances. Any AC that does not recognize these constraints is non-topical for four reasons.

First, a just society is by definition a perfect society within the limitations of human construction, so the death penalty would not be used by such a society in malicious ways as such a society would not act maliciously towards its own citizens.

Second, any conjecture as to intent or context ignores the resolutional question of whether or not a given criminal can be punished in this way based on no information beyond the fact that they deserve the punishment and that the society that would mete it out is just. 

Third, the criminal subject to the death penalty in the resolution must be guilty and deserving of the death penalty, so any AC that is based on the lack of desert of the victim is non-topical, because a just society would not execute innocents or those not deserving of that punishment.

Fourth, by focusing on intent and context the AC actively flouts the resolutional wording of use as a punishment and the words just society, making the only way to check AC abuse to vote negative. Also, the AC frameworks out NC positions that are topical such as cases about the just procedures of a just society, forcing the judge to vote to check extra-jurisdictional debate.

Any breach of this constraint on affirmative positions necessitates a negative ballot, as the judge does not have the jurisdiction to vote beyond the resolution in this instance unless explicitly justified in the constructive. Because there was no justification, you can negate before standards on a purely theoretical reason, since the only burden of the affirmative is to prove the resolution true, and they have failed even in that.

The negative case will consist of two linked but independent arguments each with their own individual voting calculus.

Argument 1: The concept of a definable just society is an absurd one, and the particular action of the affirmative in defining the limits of a just society and what a just society is/not is contradictory to the nature of justice. Jack Balkin writes:

Balkin in 1999[Jack M. “Transcendental Deconstruction, Transcendent Justice.” University of Michigan Law Review. Knight Professor of Constitutional Law and the First Amendment, Director, The Information Society Project at Yale Law School]
The metaphor of value as an insatiable urge or demand offers a more plausible account of how our values are transcendent and why our articulations of them are imperfect. Under the metaphor of measurement, our institutions fail to be just because they are imperfect representations of a determinate standard of justice; this standard is transcendent because it exists separate and apart from culture. Thus, virtue is a matter of copying, and the virtuous person is a good copyist. Under the contrasting metaphor, values are inchoate yearnings that we attempt to articulate through our cultural constructions. To be just we must construct examples of justice using the indeterminate urge for justice as our goad rather than as our guide. This means that the virtuous person is not a good copyist but a good architect. She attempts to satisfy her sense of justice by constructing just institutions. Nevertheless, she responds to an indefinite and indeterminate value. This has two consequences. First, there will be many different ways of constructing a just institution, depending upon the situation in which she finds herself and the resources she has available to her. Second, her constructed example of justice will never exhaust the insatiable longings of human value. Thus, human cultural creations will always fail to be perfectly just, but not because they are defective copies of a determinate standard. Their imperfection arises from the necessary inadequation that must exist between an indeterminate and inexhaustible urge and any concrete and determinate articulation of justice. This relationship of inadequacy between culture and value is what we mean by "transcendence." The goal of transcendental deconstruction is to rediscover this transcendence where it has been forgotten.

There are two caveats to the concept of a just society, the first being that its makeup and rules would be entirely contextual and never definable in the abstract, and the second being that it would never be “perfectly just” as the concept of perfection is itself at odds with reality and what justice is in the world. Justice is an aporia, an insatiable longing brought out of a response to injustice that is manifest in the world. The creation of moral theory is always in response to an injustice, to correct a situation that the author feels is unjust. The concept of a just society is a placeholder for the sort of society that would be based upon an immediate response to injustice, rather than a society full of perfectly just people or a society of perfect institutions and laws. My argument is that by denying the immediatism of the injustice-justice response in favor of a non-falsifiable absolute statement about the make-up of a just society, they in fact violate the very concept of justice and a just society that they strive to uphold. There are three ways to vote negative on this.

First, you can vote negative because any standard will remain unmet as the only way for progress to occur is to accept the immediate injustice-justice relationship, so on a fundamental level there is no substantive way to meet their voting calculus. In effect, this link turns the entirety of the AC.

Second, only voting negative recognizes that in a future context, the death penalty may be the way to respond to the aporia of justice and continue to build upon the just institutions of reality. By affirming you close the door on this recognition of the uncertainty of the world and only serve to block the path to justice.

Third, the affirmative relies on the copyist interpretation of justice, which will always be a morally undesirable framework that abstracts individual relations with justice, allowing people to effectively claim “they were just following orders” in a societal context and not take responsibility and act in response to injustice. This violates the idea of a just society and would be another reason why the affirmative has not met their burden.

Argument 2: The only portion of a just society we can conceptualize without falling into the traps of copy based justice is that all who were due treatment as subject of justice would receive it. Balkin continues:

Balkin in 1999[ Jack M. “Transcendental Deconstruction, Transcendent Justice.” University of Michigan Law Review. Knight Professor of Constitutional Law and the First Amendment, Director, The Information Society Project at Yale Law School]
The first connection between justice and deconstruction that Derrida hopes to demonstrate concerns the definition of who is a subject of justice, that is, who can be treated justly or unjustly. Throughout Western civilization, Derrida argues, the category of subjects of justice has been limited. Deconstruction furthers justice, he insists, because it calls these limitations into question. Derrida argues that Western civilization has traditionally considered justice and injustice to be concepts that apply only to persons, in particular to persons who possess the capability of language. These are persons whom one can speak to - and hence reason with. "One would not speak of injustice or violence toward an animal, even less toward a vegetable or a stone." For example, "an animal can be made to suffer, but we would never say, in a sense considered proper, that it is a wronged subject, the victim of a crime ... and this is true a fortiori, we think, for what we call vegetable or mineral or intermediate species like the sponge." Indeed, Derrida continues, throughout human history "there have been, there still are many "subjects' among mankind who are not yet recognized as subjects and who receive this animal treatment...." To treat a person as an animal - that is, one who is incapable of being addressed in language - is to consider that person's treatment not to be a question of justice or injustice. This argument reminds one of Chief Justice Taney's famous assertion in Dred Scott v. Sandford that blacks "had no rights which the white man was bound to respect." Derrida even suggests that the primitive tradition of animal sacrifice confirmed and supported the notion of a separation between human subjects - who can speak and are the subjects and objects of just and unjust treatment - and "animals" who, by the logic of this opposition, are not capable of being treated unjustly

The worst definable impact to justice is to define someone as outside of its scope. It is wholly irrelevant what subjects of justice receive as due in an abstract situation, so long as all persons due justice are treated as subjects of justice. Because the death penalty recognizes a person as a subject of justice through its legal process, it satisfies the only possible requirement for what a just society ought do. This means that even if the death penalty is proven normatively unjust, it could never be something that a just society ought not do, since it still recognizes people as subjects of justice and grants them rights within the framework of that society. Since a just society would not utilize the death penalty for malicious means, and since the affirmative is held to purely discussing the death penalty without context, not a specific use of it, this is sufficient to negate.

